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fees and expenses shall be stayed pend-
ing final disposition of the underlying 
controversy. 

(3) For purposes of this subpart, final 
disposition means the later of— 

(i) The date that the initial decision 
of the Administrative Law Judge be-
comes the decision of the Commission 
pursuant to § 3.51(a); 

(ii) The date that the Commission 
issues an order disposing of any peti-
tions for reconsideration of the Com-
mission’s final order in the proceeding; 
or 

(iii) The date that the Commission 
issues a final order or any other final 
resolution of a proceeding, such as a 
consent agreement, settlement or vol-
untary dismissal, which is not subject 
to a petition for reconsideration. 

§ 3.83 Procedures for considering ap-
plicants. 

(a) Filing and service of documents. 
Any application for an award or other 
pleading or document related to an ap-
plication shall be filed and served on 
all parties as specified in §§ 4.2 and 
4.4(b) of this chapter, except as pro-
vided in § 3.82(b)(2) for confidential fi-
nancial information. The date the Of-
fice of the Secretary of the Commis-
sion receives the application is deemed 
the date of filing. 

(b) Answer to application. (1) Within 30 
days after service of an application, 
complaint counsel may file an answer 
to the application. Unless complaint 
counsel requests an extension of time 
for filing or files a statement of intent 
to negotiate under paragraph (b)(2) of 
this section, failure to file an answer 
within the 30-day period may be treat-
ed as a consent to the award requested. 

(2) If complaint counsel and the ap-
plicant believe that the issues in the 
fee application can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement shall extend 
the time for filing an answer for an ad-
ditional 30 days, and further extensions 
may be granted by the Administrative 
Law Judge upon request by complaint 
counsel and the applicant. 

(3) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of complaint counsel’s position. If 

the answer is based on any alleged 
facts not already in the record of the 
proceeding, complaint counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under paragraph (f) of 
this section. 

(c) Reply. Within 15 days after service 
of an answer, the applicant may file a 
reply. If the reply is based on any al-
leged facts not already in the record of 
the proceeding, the applicant shall in-
clude with the reply either supporting 
affidavits or a request for further pro-
ceedings under paragraph (f) of this 
section. 

(d) Comments by other parties. Any 
party to a proceeding other than the 
applicant and complaint counsel may 
file comments on an application within 
30 days after it is served or on an an-
swer within 15 days after it is served. A 
commenting party may not participate 
further in proceedings on the applica-
tion unless the Administrative Law 
Judge determines that the public inter-
est requires such participation in order 
to permit full exploration of matters in 
the comments. 

(e) Settlement. The applicant and com-
plaint counsel may agree on a proposed 
settlement of the award before final ac-
tion on the application. A proposed 
award settlement entered into in con-
nection with a consent agreement cov-
ering the underlying proceeding will be 
considered in accordance with § 3.25. 
The Commission may request findings 
of fact or recommendations on the 
award settlement from the Administra-
tive Law Judge. A proposed award set-
tlement entered into after the under-
lying proceeding has been concluded 
will be considered and may be approved 
or disapproved by the Administrative 
Law Judge subject to Commission re-
view under paragraph (h) of this sec-
tion. If an applicant and complaint 
counsel agree on a proposed settlement 
of an award before an application has 
been filed, the application shall be filed 
with the proposed settlement. 

(f) Further proceedings. (1) Ordinarily, 
the determination of an award will be 
made on the basis of the written 
record. However, on request of either 
the applicant or complaint counsel, or 
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on his or her own initiative, the Ad-
ministrative Law Judge may order fur-
ther proceedings, such as an informal 
conference, oral argument, additional 
written submissions or an evidentiary 
hearing. Such further proceedings shall 
be held only when necessary for full 
and fair resolution of the issues arising 
from the application, and shall be con-
ducted as promptly as possible. 

(2) A request that the Administrative 
Law Judge order further proceedings 
under this section shall specifically 
identify the information sought or the 
disputed issues and shall explain why 
the additional proceedings are nec-
essary to resolve the issues. 

(g) Decision. The Administrative Law 
Judge shall issue an initial decision on 
the application within 30 days after 
closing proceedings on the application. 

(1) For a decision involving a prevailing 
party: The decision shall include writ-
ten findings and conclusions on the ap-
plicant’s eligibility and status as a pre-
vailing party, and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
awarded. The decision shall also in-
clude, if at issue, findings on whether 
the agency’s position was substantially 
justified, whether the applicant unduly 
protracted the proceedings, or whether 
special circumstances make an award 
unjust. 

(2) For a decision involving an excessive 
agency demand: The decision shall in-
clude written findings and conclusions 
on the applicant’s eligibility and an ex-
planation of the reasons why the agen-
cy’s demand was or was not determined 
to be substantially in excess of the de-
cision of the adjudicative officer and 
was or was not unreasonable when 
compared with that decision. That de-
cision shall be based upon all the facts 
and circumstances of the case. The de-
cision shall also include, if at issue, 
findings on whether the applicant has 
committed a willful violation of law or 
otherwise acted in bad faith, or wheth-
er special circumstances make an 
award unjust. 

(h) Agency review. Either the appli-
cant or complaint counsel may seek re-
view of the initial decision on the fee 
application by filing a notice of appeal 
under § 3.52(a), or the Commission may 
decide to review the decision on its 

own initiative, in accordance with 
§ 3.53. If neither the applicant nor com-
plaint counsel seeks review and the 
Commission does not take review on 
its own initiative, the initial decision 
on the application shall become a final 
decision of the Commission 30 days 
after it is issued. Whether to review a 
decision is a matter within the discre-
tion of the Commission. If review is 
taken, the Commission will issue a 
final decision on the application or re-
mand the application to the Adminis-
trative Law Judge for further pro-
ceedings. 

(i) Judicial review. Judicial review of 
final Commission decisions on awards 
may be sought as provided in 5 U.S.C. 
503(c)(2). 

(j) Payment of award. An applicant 
seeking payment of an award shall sub-
mit to the Secretary of the Commis-
sion a copy of the Commission’s final 
decision granting the award, accom-
panied by a statement that the appli-
cant will not seek review of the deci-
sion in the United States courts. The 
agency will pay the amount awarded to 
the applicant within 60 days, unless ju-
dicial review of the award or of the un-
derlying decision of the adjudicative 
proceeding has been sought by the ap-
plicant or any party to the proceeding. 

PART 4—MISCELLANEOUS RULES 

Sec. 
4.1 Appearances. 
4.2 Requirements as to form, and filing of 

documents other than correspondence. 
4.3 Time. 
4.4 Service. 
4.5 Fees. 
4.6 Cooperation with other agencies. 
4.7 Ex parte communications. 
4.8 Costs for obtaining Commission records. 
4.9 The public record. 
4.10 Nonpublic material. 
4.11 Disclosure requests. 
4.12 Disposition of documents submitted to 

the Commission. 
4.13 Privacy Act rules. 
4.14 Conduct of business. 
4.15 Commission meetings. 
4.16 Privilege against self-incrimination. 
4.17 Disqualification of Commissioners. 

AUTHORITY: 15 U.S.C. 46, unless otherwise 
noted. 
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